
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



EECENT AMERICAN DECISIONS. 685 

by plaintiff's counsel, was an action of assumpsit upon an alleged 
warranty, in which the Court held, that the naked averment of a 
fact, is neither a warranty, nor the evidence of it, and the plaintiff's 
remedy was an action for the deceit. 

The motion for a new trial is over-ruled, and judgment directed 
to be entered on the verdict by the Court. 



In the Court of Qommon Pleas of Ohio, May Term, 1853* 

BOWEN k MCNAMEE, VS. THE LAKE ERIE XELEGKAPH COMPANY. 



"1 



Telegraph Companies holding themselves out to transmit despatches correctly, are 
bound so to do, or respond in damages, unless the causes of failure are beyond 
their control. 

This was an action brought by the plaintiffs, to recover of the 
defendant, damages sustained by reason of a mistake in the trans- 
mission of a telegraphic despatch sent over the line of the de- 
fendants, from Monroe, Michigan, to Buffalo, New York, Nov. 25th, 
1850. The despatch was as follows : 

" Send one handsome eight dollar blue and orange, and twenty- 
four red and green, three twenty-fives, Bay State. Fill former 
orders with best high colors you can." 

[Signed,) 

Bidwell & Co., Adrian, Michigan. 
To Bowen & McNamee, New York. 

The proof was that the despatch, when it reached New York, 
read " one hundred," instead of " one handsome," and that the 
mistake complained of occurred in some oflSce upon the defendants' 
line. That the plaintiffs, after having had the despatch repeated, 
(how far back did not appear,) and receiving it a second time, " one 
hundred," shipped to Bidwell & Co., " one hundred eight dollar 
blue and orange Bay State" shawls ; that the shawls were returned, 
and reached New York after the shawl season had closed; by 
reason of which, they were depreciated in value. 

The plaintiffs claimed to recover charges for freight and the de- 
preciation in value. 
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The defendants denied the commission of the error, and claimed 
that the despatch was so obscure as to be inappreciable, and not, 
therefore, the subject matter of damages, even if the error had 
been made ; that Telegraph Companies were not held to the same 
accountability as common carriers, and that such errors as the one 
complained of, might occur without gross negligence. 

The cause was argued to the jury by Wm. Slade, Jr., Esq., for 
the plaintiffs, and John A. Foot, Esq., for defendants. 

His Honor, Judge Starkweather, charged in substance, that 
Telegraph Companies holding themselves out to transmit despatches 
correctly, were under obligation so to do, unless prevented by causes 
over which they had no control ; that the defendant was bound to 
send the message in question, correctly, and that if it failed in this 
duty, whereby damage had occurred to the plaintiffs, the plaintiffs 
must recover. That if the message was originally so obscure as to 
be inappreciable, that then the error complained of could not have 
increased its obscurity, and the plaintiffs could not recover ; but if it 
was sufiSciently plain to be understood by Bowen & McNamee, the 
plaintiffs in this case, the merchants to whom it was addressed, 
though not intelligible to others, that it was appreciable, and if 
changed to the injury of the plaintiffs, such a change was a proper 
subject of damages. 

All these questions under the charge of the Court, were for the 
jury upon the evidence in the case. 

The jury returned a verdict for the plaintiffs, for one hundred 
and eighteen dollars damages. 



In the Supreme Court of Kentucky. 

HOWARD vs. THE KENTUCKY AND LOTJISVIILE MUTTJAL INSURANCE 

COMPANY. 

1. H. effected an insarance upon a certain building, partly frame and partly brick; 
subsequent to the insurance, and without notice to the Insurance Company, H. 
erected a. frame building contiguous to the one insured, which latter building took 
fire, and caused the former to bum. Beld, that H. could not recover, because the 
erection of the frame building was a breach of good faith, and the loss was caused 
by his own misconduct. 



